In Housing Slump, Breaking Up Is Harder to Do

With Couples
Reluctant to Sell
Homes, Mediators
Must Get Creative

By Greg Katz
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LOS ANGELES — Tradition-
ally, splitting up a marriage has
often meant splitting up most
families’ greatest financial asset:
the house.

But with the mortgage market
paralyzed and the housing mar-
ket in the tank, selling a house
is beginning to look like a bad
idea to even the most embittered
separating spouses.

Nowhere is that more evident
than in Los Angeles, where the
closely watched Case-Shiller
index indicates that home prices
are down more than 21 percent
from a year ago, a drop much
larger than the national average.

In Los Angeles County, divorce
filings remain as high as ever,
with 3,571 requests for annul-
ment, dissolution and formal sep-
aration filed in April, about the
same as previous years, accord-
ing to Superior Court records.

But with couples reluctant to
sell, mediators and collaborative
lawyers say they are being asked
to craft ever more creative settle-
ments, keeping divorcees’ homes
in their hands until the market
recovers.

“I'm seeing a lot of people who
are saying, ‘We’ll hold onto the
house,” said Los Angeles family
law mediator Fern Topas Salka,
co-chair of the State Bar family
law section's Los Angeles com-
mittee on ADR. “Then they make
various arrangements about how
it will be funded.”

Salka, who has been working
in family law for 35 years, said a
novel solution in one recent case
had the divorcing parents, who
were unwilling to sell their house
because of its low value, agree in
the settlement to let their chil-
dren stay in the house while they
took turns living there.

“Kids stay, parents move — that
works for a while,” she said.

But Salka said she also has
spoken to a few people recently
who have decided not to follow
through on divorcing because of
the impact on their wallets.

“There have been people who

“In many of my cases now, we're saying, ‘This isn't the right time to sell the house, and it may not even be
the right time to award it to one party or the other, because it might not have the value it would otherwise

have,

say, ‘Looks like I'm not going to
have enough money to live [if
I get divorced], thanks for the
information,” Salka said.

Frederick Glassman, president
of the Los Angeles Collabora-
tive Family Law Association and
senior partner at Mayer & Glass-
man, said he also has crafted
settlements recently centered on
the parties’ unwillingness to sell
their homes.

“Inmany of my cases now, we're
saying, ‘This isn’t the right time
to sell the house, and it may not
even be the right time to award it
to one party or the other, because
it might not have the value it
would otherwise have,™ Glass-
man said. “With the economy the
way it is, they're looking for some
choices in the process.”

Going to court for a divorce
often results in a judgment that
requires the sale of the house.
That makes mediation or col-
laborative proceedings attractive
to those concerned about losing
the investments they made in
their homes, said Glassman, who
for years has been an outspoken
advocate of using ADR in divorce
proceedings.

He was careful to say that he
doesn't think that the economic
slump has made parties recon-
sider divorce.

“In my experience, I don't
want to say it's just the opposite,
but people get divorces because
there’s a lack of income, there's
a lack of financial security,” he
said.

But an agreement not to sell a
home may cause other complica-
tions in a divorce.

Torrance-based mediator Kim-
berly Davidson said that parties
may want to defer selling their
homes at the time of a mediation,
but often change their minds lat-
er when circumstances change,
so settlements have to account
for uncertain future events, like
remarriages or job losses.

To work around that problem,
Davidson said, she suggests
including triggers in their settle-
ments that can require them to
discuss selling earlier than the
original agreement indicates.

“A triggering event might be
‘husband loses his job,” she said.
“That would be a trigger that
would cause them to sit down and
talk and sell the house sooner

said Los Angeles Collaborative Family Law Association president Frederkick Glassman.

than the year or two years that we
agreed on.”

In one case Davidson is han-
dling now, the divorcing couple
is still living together and operat-
ing a business together because
the business’ fortunes and the
house's value have suffered with
the economy.

For the man to buy his former
wife's share of the business, the
couple would have to sell the
house, creating a tricky financial
web, Davidson explained. So, she
said, they will wait to sell.

“This is completely motivated
by the economy,” Davidson said.
“If the housing market was a lot
better, they would cut their losses
and they would sell.”

While Davidson said no one
is waiting to get divorced for
economic reasons, financial pres-
sures are adding a little more
animosity to the already tense
proceedings.

“I have a lot clients who say,
‘It would have been great if we'd
done this four years ago, when
our house was worth $400,000
more,” she said.
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